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HUMAN REPRODUCTIVE TECHNOLOGY AND SURROGACY 
LEGISLATION AMENDMENT BILL 2018 

Second Reading 
Resumed from 3 April. 
HON NICK GOIRAN (South Metropolitan) [12.26 pm]: Once again, the government has prioritised the 
Human Reproductive Technology and Surrogacy Legislation Amendment Bill 2018 as its top piece of legislation 
to be dealt with today, Thursday, 4 April 2019. 
At the outset, I have to say that I was very disappointed by the complaints I heard from the Leader of the House. 
I understand that the Leader of the House complained to the media this morning about the progress, or perhaps 
lack of progress, that has been made on this legislation. What particularly disappointed me about her remarks was 
the false suggestion that I have been repeating arguments during the course of my contribution. I was very 
disappointed to hear that because the Leader of the House is a person whom I respect. She has a lot of experience 
in this place and I believe she upholds the conventions of the Legislative Council that have been passed down from 
one leader to another, from both sides of the chamber—whoever happens to be in government. The Leader of the 
House, whoever they are, has always had a responsibility and I believe a respect for the conventions of the house. 
On multiple occasions in past Parliaments—this is the third Parliament I have been involved in—I have had to sit 
on the other side of the chamber and listen, at length, for many hours to speeches made by some current members 
opposite and some former members of the Labor Party. We had to do that. It is part of the process of the scrutiny 
of legislation that happens from time to time. I was therefore very disappointed to be criticised this morning by 
the Leader of the House about that, not so much because of the criticism, but more the fact that there was the false 
suggestion that I have been repetitive in my arguments that have been put forward. 

I draw to members’ attention, at the outset, that it was on 14 February this year when I first commenced debate on 
this bill, when the government first decided to bring on this bill for consideration. That was the first time the 
government decided to bring on this bill for consideration in this chamber. On that day I outlined for members 
a summary of the different themes that I would go through. I indicate to members and the Leader of the House that 
if they go back to those remarks and review the Hansard on that occasion, they will see that I have been 
systematically and chronologically going through each of those themes. There are still quite a number of themes 
to go, but the suggestion that they have been repetitive is false and can be demonstrated by a review of the Hansard, 
both the outline that was provided on that first day and the subsequent iterations of Hansard since that matter was 
debated. I remind members that the first day for this debate this year was 14 February. The matter then came on 
for debate on 19 February and then 21 February. During the month of March, there was a hiatus and this matter 
did not come on for debate. Then the matter came on once again this week, on 2 April, 3 April and, indeed, today, 
which is 4 April. That has been the chronology and the sequence of events. The suggestion that I have somehow 
been repetitive across the course of that debate is an entirely false statement, and I was disappointed by that. 

I indicate to members that the themes I have managed to cover so far include the genesis of the Surrogacy Act 2008 
and what has transpired since 2009 when our laws were enacted. I have looked at the issues to do with the 
Western Australian Reproductive Technology Council, which has an obligation under the laws of Western Australia 
to table an annual report. We have looked at each of those reports, and to the extent that there have been some 
discrepancies in those reports, they have also been put on the record. I looked at what members said previously 
when this legislation first came into the Parliament of Western Australia and the competing views that were 
expressed at that time. I went on to indicate to members what the experience has been in other jurisdictions, 
particularly around our Federation here in Australia. I then made the case for criminal record checks. I asked 
members whether criminal checks were needed. Members will be aware that in my view the answer is yes. I cited 
a number of Australian cases to evidence the need for this and went on to quote from the remarks of the honourable 
Rob Hulls, who at the time was the Victorian Attorney-General, about the necessity for such things. Then we had 
a discussion about the need for extraterritorial application of our laws. 

Those are the themes that have been covered so far in a systematic and chronological fashion. Therefore, I want 
to get on the record early today that there has been no repetition of arguments across this debate so far. I might 
add that to the extent that there has been any repetitive behaviour demonstrated by any members of the chamber 
with this bill, the government has been tediously repetitive in its approach to this piece of legislation. I remind 
members that on 14 February, the parliamentary secretary misled the Parliament of Western Australia—something 
that still has not attracted an apology or an explanation. In the following week, on 21 February, the Minister for Health 
misled the public via the media, pretending that a report was not relevant—a report that at the time the government 
was hiding. We then had the spectacle on 19 March when the government said no to the Hon Tjorn Sibma’s 
reasonable request that it explain the basis of the alleged legal advice that it had. The government then belatedly 
decided to table the report on 21 March, after having 10 weeks to consider it. No apologies were provided. The 
government simply shifted from a deceptive approach to a bullying approach. Then we had the spectacle on 2 April 
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when the government simply said a flat no to Hon Aaron Stonehouse. While all that was taking place, we had 
a situation in which, firstly, the government still had not tabled the review submissions, despite the fact that it 
indicated last year that that would be done on 14 March. Secondly, the government still has not provided a response 
to the review, nor has it provided the legal advice that it says it is relying upon. That has been the repetitive 
behaviour of the government, so it was a bit rich of the Leader of the House to cry to the media this morning about 
repetitive remarks when it is plainly clear from an analysis of the Hansard on those various days that a systematic 
approach has been taken. 

Hon Donna Faragher: Has she called a point of order on you with respect to that? 

Hon NICK GOIRAN: No. I think that would be because it would end up being quite embarrassing. 

I move now to look at one element of the second reading speech that was read into this place by the honourable 
parliamentary secretary. For the purpose of this exercise at this time, I want to quote one sentence that the 
parliamentary secretary read out. In the second reading speech, she said — 

One benefit we expect to see following the enactment of this bill is that we may reduce the impetus … to 
travel overseas to create a family. 

It is a time-honoured tradition that the government can say whatever it likes in a second reading speech to justify 
the policy of the bill and why members should support it. That has been a longstanding practice, convention and 
tradition of this honourable place. However, simply because the government asserts certain things, it does not 
mean that those things cannot be challenged and scrutinised. I looked in particular at that sentence read by the 
honourable parliamentary secretary, which indicates that this is one of the benefits that we might expect if this bill 
is to be read a second time, pass through the Committee of the Whole House and then be read a third time. 
According to the parliamentary secretary, on behalf of the government, this would be one of the benefits. 

It is important for the house to consider this suggestion—this assertion—that this would be a benefit. Members 
are presented with this situation: they can either agree with the status quo, which would mean defeating the bill, 
or, alternatively, they could agree to the proposal by the government, which would see some change in the law of 
Western Australia and which, according to the government, would attract the benefit referred to in the second 
reading speech. There is, of course, a third alternative. It is also possible for members to consider further 
amendments to the government’s proposal. Those amendments would obviously still need to be consistent with 
the policy of the bill. Nevertheless, it would be a third alternative. Members have three choices available to them 
at this time. As they consider each of those three choices and decide which one they will align with and put their 
name with—will they support the bill and see the reforms that the government is proposing; will they defeat the 
bill and allow the status quo; or, thirdly, will they come up with a variation, an alternative?—they need to weigh 
up the pros and cons of each of those different scenarios.  

Government members say that one of the pros for their approach, their option, is this benefit. They say that 
following the enactment of this bill, we may reduce the impetus for people to travel overseas to create a family. 
I find that very interesting, at the outset, because the government carefully chooses the words that it inserts into 
second reading speeches. The advisers and all the resources of government carefully considered what words to use 
in this second reading speech, and they decided to insert “may” into this particular line of the second reading 
speech. Why did the government and parliamentary secretary decide to choose the word “may” reduce the impetus 
to travel overseas to create a family rather than “will” reduce the impetus to travel overseas to create a family? 
I ask the parliamentary secretary to indicate to the house, in the fullness of time, when she delivers her reply to the 
second reading debate, why the government has said that the benefit of the enactment of this bill may reduce the 
impetus to travel overseas to create a family rather than will reduce the impetus to travel overseas to create 
a family. If that is one of the benefits, I, for one, would want something more sure, certain and concrete than 
a simple statement from the relevant minister or parliamentary secretary indicating that such a proposal may reduce 
the impetus for people to travel overseas to create a family. If that is indeed the allegation, suggestion or 
proposition by the government, then I encourage it to provide some evidence that that will indeed be the case. I am 
saying to the government: convince us. It needs to exercise its duty to satisfy the onus of proof that is upon it. It is the 
government that wants to reform the surrogacy laws in Western Australia; in fact, it is seeking to amend two statutes 
of Western Australia. The onus is on the government to clarify and convince the rest of us—indeed, persuade at 
least the majority of the house—to agree with it. If the government says that one benefit will be a reduced impetus 
to travel overseas, I would like to know what the basis is for that claim. What material does the government have 
that indicates that that may well be the case, and why did the government choose not to say that it will do so? It 
may be that the government is keeping other reports secret. I do not know. It may have other material, briefing 
notes or information. Whatever it is, I simply ask the parliamentary secretary, in the fullness of time, when 
delivering her reply, to indicate what that evidence is. 
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Whether the government says that it may or will reduce the impetus to travel overseas, the government needs to 
explain why that is necessary. Why should we as parliamentarians in Western Australia care whether people travel 
overseas to create a family? Why is that our business? The government needs to explain that. The second reading 
speech states that this will be a benefit and reduce the impetus for people to travel overseas. Why do we care about 
that? Do a majority of members care whether people travel overseas to create a family? Maybe members are 
ambivalent about that. Maybe they will say that this really has nothing to do with us. But, of course, those who 
have followed this debate closely know that the government is rightly concerned about people going overseas to 
access commercial surrogacy. That is precisely why the government is saying we may reduce the impetus for 
people to travel overseas to do these things. 

A few questions arise from that that I ask the government to consider, if that is indeed the case. If this bill does 
pass, and if what the government says is true—that it will reduce the impetus to travel overseas—then the question 
is: will the supply in Western Australia be able to meet the demand? In other words, if we are now going to extend 
the category of individuals who will be able to access surrogacy in Western Australia, it is logical that there will 
be a greater demand. If currently only a certain number of individuals in Western Australia are able to access 
surrogacy, and that leads to a certain number of applications, it will follow that if the pool of individuals who make 
such applications increases, the demand will go up. Indeed, if the demand is not going to go up, why are we doing 
this at all? I assume at this point that the government will agree with me that if this bill passes, demand will 
increase. If that is not the case, I encourage the government to clarify that in its response at the relevant time. 
However, for the purpose of this debate, let us assume that the government agrees that if we extend the category 
of individuals who are able to access surrogacy, the demand will increase. The question then becomes: will there 
be sufficient supply to meet that demand, and who are the suppliers? The suppliers are the people who agree, under 
Western Australian law, to be a surrogate under our altruistic system, because, of course, as has been mentioned, 
commercial surrogacy is not permitted in Western Australia. The question on which the government needs to 
satisfy members of this house, if we are going to pass this legislation in its current form, is: will the altruistic 
supply be able to meet the male demand? I have not researched this particular issue, but my intuition tells me that 
it is highly unlikely that the altruistic supply in Western Australia will be sufficient to meet the male demand. Do 
not get me wrong; not for a moment am I suggesting that the male demand is acceptable. I do not support that. 
I say that it is a matter of biology that men cannot birth a child; nevertheless, that is what this bill is about. It is 
seeking to extend the category of individuals who can access this to include men, including single men. 

It is interesting to note that lobbying has already occurred in Western Australia on this issue. As I flagged last 
night, I note that a seminar was held in Western Australia on 13 February 2019. Of course, 13 February this year 
was a significant day—it was the day before the government brought on this bill for debate, which was 
14 February. The day before the government brought the bill on for the first time—members will recall that the 
government was continuing to hide the report at that time—a seminar was held, which was titled “AU/NZ ED and 
surrogacy seminar.” “AU”, of course, is shorthand for Australia and “NZ” is shorthand for New Zealand; in other 
words, the title was the “Australia/New Zealand egg donor and surrogacy seminar”, which, as I say, took place on 
13 February 2019. The program for that particular seminar included information about surrogacy in Mexico and 
the current state of play, and also a talk about what legal steps are involved in surrogacy and egg donation. Even 
with that limited information, before this bill has even passed this house of Parliament—obviously it has passed 
the other place—these information seminars are already taking place in Western Australia. I put it to members that 
one reason these information seminars are taking place, in not only our state but also other places, is that supply 
will not be able to meet the demand. If supply was able to meet the demand, information about the options, should 
people wish to go to another jurisdiction, and, indeed, encouragement of them, would not need to be provided by 
way of this seminar. I note that these particular seminars have been taking place in other jurisdictions around the 
nation, including in Brisbane on the previous day, 12 February, and in Sydney in the following week, on 17 February. 
All those seminars had the same title. Therefore, one can reasonably assume that all the seminars provided the 
same type of information. Therefore, I ask the parliamentary secretary, when providing a reply to the second 
reading debate, to indicate to the house whether the government is familiar with these seminars. I also ask the 
parliamentary secretary to indicate to the house whether the government is involved in any way in the distribution 
of information at those seminars, and, indeed, whether the government has provided any funding for those 
seminars. That would be useful information to enable members to come to a conclusion on the question of whether, 
if we were to increase the scope or categories of individuals who will be able to access this regime, the supply will 
be able to meet the demand. 

I have a further question that needs to be considered by the government. If it is the case that this bill acknowledges 
that there is a so-called male right to surrogacy and altruistic surrogacy, and if it is also the case that the supply 
will not meet the demand, does the government concede that a future Western Australian government will need to 
legalise commercial surrogacy to enable Western Australian men’s rights to be exercised? By way of explanation, 
if the government is enshrining into our statute book in Western Australia a male right to surrogacy, will that compel 
a future Western Australian government to widen the scheme in order to meet the demand? I ask the government 
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to clarify that. I do not want the government to simply give a glib response and not provide the basis for that 
response. If the government says that what I have just suggested is not correct and it will not be the case that 
a future Western Australian government will need to legalise commercial surrogacy to enable Western Australian 
men’s rights to be exercised, I would like to know on what basis the government says that. Has the government 
taken advice on that? We know that the government has taken advice with regard to the alleged invalidity of our 
laws with respect to the commonwealth jurisdiction—advice that it continues to hide. Nevertheless, if the 
government says that this will not be a problem in the future and will not lead incrementally to a demand by 
Western Australian males to open up the regime of commercial surrogacy in our state, I would ask the government 
to table whatever advice it has received. I will be very disappointed if I see at the conclusion of the 
parliamentary secretary’s reply to the second reading debate that the table in front of me is as bare as it is at the 
moment. If the government fails to table any documents at that time, I will be most disappointed indeed, and, 
should the bill survive the second reading stage, I will most probably look to interrogate those particular issues 
further during Committee of the Whole House. 

The issue of individuals having an impetus to travel overseas, as was mentioned by the parliamentary secretary in 
the second reading speech, is, of course, not something new that the parliamentary secretary has brought to this 
debate. I note that in November 2014, when the Department of Health for the government of Western Australia 
prepared its report “Review of the Surrogacy Act 2008”, it looked at this particular and discrete issue that the 
parliamentary secretary has drawn to our attention in the second reading speech. The Department of Health has 
specifically addressed the issue of people travelling abroad for fertility treatment. I draw to members’ attention 
that review by the health department of Western Australia, in particular the penultimate paragraph on page 18, 
which reads — 

Common reasons for people travelling abroad for fertility treatment (cross-border reproductive care) 
include reduced costs of treatments, to evade domestic prohibitions such as commercial surrogacy and 
trade in gametes, embryo gender selection, and postmenopausal fertility treatments … 

Those are not my words. Those are the words of the Department of Health of the government of Western Australia. 
The learned individuals who were involved in the preparation of this particular review report, which totals some 
32 pages, have determined on page 18 that it is appropriate to draw to the attention of the people of 
Western Australia that one of the common reasons for people to travel abroad for fertility treatment is to evade 
domestic prohibitions such as commercial surrogacy. I emphasise to members that the use of the word “evade” 
does not come from me. It comes from the Department of Health. It is the one that is saying that it is common for 
Western Australians to evade our laws. Is that a situation that we as members should be satisfied with? Should we 
be pleased that Western Australian citizens are seeking to evade our laws? The Department of Health has suggested 
in this paragraph of its review of the Surrogacy Act that people are trying to evade the laws of this state, yet the 
parliamentary secretary has said, presumably upon advice from the same department, that one of the benefits we 
can expect from this bill is a reduction in the impetus for people to travel overseas to create a family. 

I draw from that that the government’s position must surely be that it is happy for people to evade the domestic 
prohibition on commercial surrogacy. If that is not the case, not only is the government thumbing its nose at this 
particular portion of its own health department’s report, but also it makes no sense that the parliamentary secretary 
has chosen to use the phrase that this bill “may reduce the impetus of people to travel overseas to create a family”. 
That matter must be explained by the government. Why, and on what basis, has the government said that people 
are evading the domestic prohibition on commercial surrogacy? Has the government received any evidence? Have 
there been any complaints? Perhaps the parliamentary secretary during her reply to the second reading debate will 
be able to indicate to the house how many complaints have been received about people evading the domestic 
prohibition on commercial surrogacy. As a supplementary question, for what reason is the government seeking to 
reduce the impetus of people to travel overseas? Is it because it is unhappy with these evasion techniques being 
used by individuals in our state? This needs further clarification and explanation by the government as we continue 
to consider the bill that is presently before us. 

The ACTING PRESIDENT (Hon Robin Chapple): Member, just before you continue, I remind you of the 
comments made by the President yesterday in dealing with the matters of surrogacy and overseas travel, but I will 
allow you to continue. 

Hon NICK GOIRAN: Thank you, Mr Acting President. 

I remind members that these are not my words; these are the words of the parliamentary secretary, who said in her 
second reading speech — 

One benefit we expect to see following the enactment of this bill is that we may reduce the impetus of 
people to travel overseas to create a family. 
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These are the words that the parliamentary secretary used to try to persuade us to support the government’s 
position. I will continue to scrutinise those arguments that the government has put forward, including its suggestion 
that this is one of benefits of the bill that is currently before the house. This is an issue that has been raised by not 
only the parliamentary secretary but also the Department of Health. 

Sitting suspended from 1.00 to 2.00 pm 

Hon NICK GOIRAN: I am pleased to continue my contribution to the question that is presently before the 
house, which is whether the Human Reproductive Technology and Surrogacy Legislation Amendment Bill 2018 
should be read a second time. Prior to the interruption of the debate at one o’clock today, 4 April this year, we 
were looking at one of the statements that was made by the parliamentary secretary in her second reading speech. 
She said — 

One benefit we expect to see following the enactment of this bill is that we may reduce the impetus … to 
travel overseas to create a family. 

Prior to the interruption for the luncheon interval, I was looking at what the Western Australian government’s own 
Department of Health had to say about the matters that have been encapsulated by the parliamentary secretary in 
her second reading speech. One of the places where we can find what the Department of Health has to say about 
this issue is in its report, “Review of the Surrogacy Act 2008”. This report, dated November 2014, has a short 
extract that, in its conclusions, deals with this issue that has been identified by the parliamentary secretary on 
behalf of the government as a very important issue for our consideration. If it was not important, the parliamentary 
secretary would not have included it in her second reading speech. Indeed, if it was not important, the government 
would not have identified it as one of the benefits that it says might flow should this bill be enacted. 

I want to refer members to page 21 of that report. Under the heading “2.9 Conclusions”, the Department of Health 
commented — 

There is a need to gather information on international commercial surrogacy trends including which 
countries people are travelling to, the demographic of the parties involved, and follow-up studies on the 
families formed through surrogacy, and importantly, the birth mother and her family. 

I ask the parliamentary secretary, in her reply to this second reading debate, to indicate to the house what the 
Department of Health has done to gather this information that it identified in its November 2014 report. After all, 
it will have been four and a half years since the Department of Health produced this report; therefore, it is 
reasonable for us to ask the government what has happened over that time to gather this information, recognising 
that over that period there has been a change of government. For about two and a half years of that period, it was 
the government of which I was a part, as a member of this place supporting the government; then, of course, in the 
last two years, members opposite have been in government. It would be interesting to know what information the 
Department of Health has gathered over the last four and a half years since it made that statement. It has indicated 
that such information is needed. In its report, the department said that information on the trends was needed, so 
I ask the government to indicate the information about those trends that it now has in its possession that it did not 
have when that statement was made in November 2014. Is that information now in some form that could be tabled 
in this place or in some other format? I would ask the parliamentary secretary to clarify that when she sums up in 
the fullness of time. 

The information that the Department of Health has identified as being necessary to gather—certainly, that was its 
view in 2014—includes the places that people are travelling to. I notice that the parliamentary secretary mentioned 
in her second reading speech that the government sees a benefit in reducing the impetus of people to travel 
overseas. If it is the case that that is going to be a benefit, the government must surely know which countries these 
people are travelling to. Indeed, that is consistent with the Department of Health’s November 2014 report, which 
stated that there is a need to gather this information. 

In addition, the Department of Health has indicated that there is a need to identify data, information and the like 
with respect to the demography of the parties that are involved in these arrangements. I would like to know whether 
the parliamentary secretary could inform the house in due course what information the Department of Health has 
gathered over the past four and a half years in relation to that. In fact, the department did not just say that it should 
be gathered; it said that information needed to be gathered. I welcome the government clarifying for us whether 
such information has been obtained; and, if it has, in what format it is available for the rest of us to digest and 
consider as we continue our consideration of the bill that is before the house. 

Thirdly, I note that the Department of Health also felt that it was necessary to identify further follow-up studies on 
the families that are formed through surrogacy. This is, of course, a very interesting area, and I agree with the 
Department of Health that there is a need to gather such information. Again, I ask the government whether such 
information is presently available. If it is, I would welcome that information being provided to the house, 



Extract from Hansard 
[COUNCIL — Thursday, 4 April 2019] 

 p2030c-2050a 
Hon Nick Goiran 

 [6] 

preferably tabled in this place, so that we can consider what those follow-up studies have to say. Indeed, I wonder 
whether the government considered any of those studies prior to approving this piece of legislation coming to the 
Parliament of Western Australia. 

I also note that the Department of Health thought that it was necessary in November 2014 to indicate a need to 
gather information on follow-up studies of the birth mother and her family. That would be appropriate because the 
birth mother and her family, having participated in the nine-month gestation of this child, would have formed 
a bond with that child, who will no longer be part of their immediate family because of the surrogacy arrangement. 
It will be interesting to know what information the Department of Health gathered over the last four and a half 
years specifically with respect to those studies that it said it needed to follow up. I welcome the parliamentary 
secretary clarifying that for us in due course. 

I move on to ask members to consider the question of whether surrogacy is harmful. If we are to embark upon 
extending this Western Australian scheme to more Western Australians, we should firstly satisfy ourselves 
whether surrogacy in and of itself is harmful. If it is not harmful, I can understand why some members may be 
inclined to support the extension of the categories of individuals who might want to access this regime. If surrogacy 
is found to be harmful, I would anticipate that a majority of members would not want to support something that is 
deemed to be harmful. 

I draw to members’ attention the thoughts and research of people who have had to consider this issue over the 
years. I commence with a quote from a book titled Children on Demand: The Ethics of Defying Nature written by 
a gentleman by the name of Tom Frame. This book was authored in 2008. As members will be aware, that is the 
same year that our surrogacy legislation passed through the Western Australian Parliament. I remember it well 
because it was the period that I had been elected as a member of Parliament but not yet sworn in, due to the period 
between the election and the swearing in of members and the change of the composition of the Legislative Council. 
It is stated at page 165 — 

… once surrogacy has even the smallest commercial element, the character of the activity is altered and 
the relationship between the commissioning couple and the surrogate changes. Both parties to a surrogacy 
agreement inevitably become demanding, and altruism is rapidly replaced by contractualism. People are 
then hurt. Generosity is squeezed out by compliance. It is already very difficult to detect the presence of 
financial dimensions in arrangements that are meant to be purely altruistic. 

I pause at this point to remind members that that was precisely the point I made yesterday about the difficulty in 
trying to identify those things. The Standing Committee on Legislation in a previous Parliament also identified the 
difficulty in specifically identifying such things. I go on to quote from this book, specifically page 166 — 

While we might try to limit the commercial element by legal means, I think it would be almost impossible 
to define limits that would be widely acknowledged and universally respected. 

Later in this book, the learned author has plenty of other things to say from a personal perspective, but for the time 
being I do not propose to quote further from it because I want to keep our minds focused on the issue of whether 
surrogacy in and of itself is inherently harmful. I ask members to contemplate that before we are asked to cast our 
conscience vote either in the affirmative or, alternatively, in the negative. 

Others have had things to say about this particular issue, including the organisation FINRRAGE. As I mentioned 
last night, FINRRAGE is the Feminist International Network of Resistance to Reproductive and Genetic 
Engineering. It holds a view that surrogacy of any form, whether it be altruistic or commercial, is harmful to 
the parties involved. It put this in its submission to the Department of Health in March last year. I had something 
to say about that yesterday when we were looking at the extraterritorial side of things. Now that we are looking 
at the issue of harms of surrogacy, FINRRAGE deals with this issue in its March 2018 submission to the 
Reproductive Technology Unit, Patient Safety and Clinical Quality, Clinical Excellence Division, Department 
of Health. It states at page 4 — 

• FINRRAGE (Australia) is increasingly contacted by Australian women who tell us their 
heartbreaking experiences with so-called altruistic surrogacy in Australia. Their stories share many 
similarities: a family member is infertile or becomes infertile through illness. She, her partner and 
their families are devastated that they cannot have their own children. IVF does not work, but they 
may have frozen embryos. A female relative is approached—or offers herself—and out of sheer 
naivety and the strong desire to do good, agrees to bear a baby for the couple. Problems become 
already apparent during the pregnancy when, quite frequently, the so-called commissioning mother 
(these days called, nicely, ‘intended mother’, … cannot deal with her relative being pregnant, when 
she herself is infertile. The hurt and malice bestowed on the pregnant woman can be considerable, 
leading to tension, stress and ill health of her and the developing baby. 
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Often, promises for payments for medical expenses are not upheld. This can even include not paying 
for the hospital at which the birth takes place. Some of these cases end up in the Family Court with 
both parties then prohibited from speaking publicly about their ordeal. The babies remain the 
casualties of the warring parties. While the mothers remain birth mothers on the birth certificates, 
they may not be allowed to see their children at all. This can lead to a severely destabilised mental 
health status of the birthmother with dire consequences for her relationship/marriage, work, and her 
other children. 

FINRRAGE believes it is crucial that the public (and governments) begin to understand that 
the danger of harm and exploitation in so-called altruistic surrogacy is no less than in 
commercial surrogacy. In some ways it might even be worse as the surrogacy process deeply 
divides families and causes lasting grief and anger for all parties. 

Those were the views of the Feminist International Network of Resistance to Reproductive and Genetic 
Engineering when it made its submission to our state Department of Health’s review. Members can readily 
see that that particular organisation clearly finds that surrogacy of all forms is harmful to the parties involved 
in the arrangement. It is not the only one that holds this view; others also hold this view. Earlier, I quoted the 
author Tom Frame. We talked a little bit about the harm of surrogacy to the birth mother, but one must also 
consider whether there is any harm to the child and whether that harm exists irrespective of whether any 
consideration has passed between the parties involved in the surrogacy arrangement. If money has changed 
hands between those individuals, has any harm been done to the child in question? Bernadette Tobin, the 
director of the Plunkett Centre for Ethics at St Vincent’s Hospital, has looked at this issue and her work is cited 
in Renate Klein’s book Surrogacy: A Human Rights Violation. It is well worth members reading and 
familiarising themselves with this book. Page 49 of Klein’s book refers to the dangers of surrogacy and quotes 
Tobin’s 2014 article, which reads — 

Surrogacy intentionally violates a child’s entitlement to be brought up—if at all possible—by his or her 
natural parents. Surrogacy intentionally violates the gestational link between the child and the natural 
mother. No surrogacy contract can protect the child from the wrong done to him or her by being brought 
into the world in these circumstances, whether or not money changes hands. 

That is another example of a view and another category of individual who one could say is harmed by surrogacy 
arrangements. Members can continue to contemplate whether they agree with the question: is surrogacy inherently 
harmful to the individuals involved? 

I note that the Western Australian Department of Health has acknowledged the lack of research on all aspects of 
surrogacy, whether altruistic or commercial. For members who would like me to demonstrate how we know that, 
I indicate that the Department of Health’s 2014 report “Review of the Surrogacy Act 2008” makes that assertion 
on page 21. The report states — 

There is a lack of research on all aspects of surrogacy. The Department of Health is working with fertility 
clinics to undertake research on the experiences and perspectives of people who have been, or are 
currently, involved in an altruistic surrogacy arrangement in Western Australia. This study could help to 
shed light on a complex life event, which may help to inform policy and increase public understanding 
of altruistic surrogacy in Western Australia. 

I think it would assist the house if the parliamentary secretary, in her reply to the second reading debate, could 
indicate what progress the Department of Health has made in working with fertility clinics to undertake the 
research it referred to in 2014. Indeed, in November 2014, the department said that it was working with fertility 
clinics in a very active way. At the time, it was not a mere proposal for some form of commitment—far from it. 
The department expressed in its report that it had active involvement and a working relationship with the fertility 
clinics. It would be useful for the house to have an update on what has happened with respect to the research that 
it has continued to undertake. Has that research concluded? If it has concluded, could it be tabled or made available 
to members? Alternatively, is that research still underway? If that were the case, it would be useful to know how 
long that research has been going, who is involved—who are the lead researchers and participants—and what has 
been the cost to the Department of Health for its involvement in that research project. Is one of our 
Western Australian universities heading up this research project into the experiences and perspectives of people 
who have been or are currently involved in surrogacy arrangements in Western Australia? 

Of course, a small amount of data is available to us in the information provided in the Reproductive Technology 
Council’s annual reports. We know that the number of individuals accessing the existing scheme is quite small. 
We know from a briefing provided by the government last year that, at that time, no single females had applied to 
the scheme. It would be interesting to know who are the participants involved in the research taking place between 
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the Department of Health and the fertility clinics. I look forward to the parliamentary secretary providing us with 
that information in due course. 

It is useful to contemplate for a moment what Sonia Allan’s review says about this area of surrogacy. Remember, 
this is the same review that the Minister for Health alleged had nothing to do with the bill before the house. I have 
already indicated and demonstrated to members how false the Minister for Health’s claim was. I have also 
indicated to members my disappointment that the honourable minister of the Crown has not provided an apology 
or explanation. Nevertheless, we now know that the Sonia Allan review is highly relevant to matters before the 
house. On this particular issue, I draw members’ attention specifically to part 2 of the report. Members may recall 
that part 1 deals with the first act considered by the house that the government seeks to amended, which is the 
Human Reproductive Technology Act, while part 2 deals with the second act being considered for amendment by 
the house, which is the Surrogacy Act 2008. A section of page 172 of the report would be of particular interest to 
Hon Aaron Stonehouse as he continues to make his way through the 600-page report, which the government has 
refused him the good grace of a few extra days to get through. I draw to his attention, and to the attention of others 
interested in this debate, the heading “Extraterritorial offences” on page 172 of part 2 of the report. The learned 
reviewer’s comments on extraterritorial offences are set out under section 9.7.1, “The current law”. I quote — 

In some Australian states and territories prohibitions on entering into commercial surrogacy arrangements 
outside of Australia also exist, as the law applies extraterritorially. 

In New South Wales it is an offence to enter into, or offer to enter into, a commercial surrogacy arrangement. 

The legislation provides for a geographical nexis in which a person will be liable to be prosecuted for this 
offence if they are ordinarily resident or domiciled in New South Wales, or if the offence is committed 
wholly or partly in New South Wales or has an effect in New South Wales. The maximum penalty is 
a fine of up to $275,000 (2500 penalty units @ $110/unit) for a corporation or $110,000 (1000 penalty 
units @ $110/unit) for an individual or imprisonment for up to two years (or both).Offences related to 
advertising certain matters also apply extraterritorially, including that advertisements related to 
commercial arrangements attract a maximum penalty which, for an individual, is $110,000 or up to two years 
imprisonment (or both). 

I pause there to indicate that that is what the reviewer has said is the state of play in New South Wales for that 
particular issue. The reviewer then goes on to explain the situation in Queensland and the Australian Capital Territory. 
We must remember here that once again this is where the Minister for Health has said that none of these things in 
this report has anything to do with the bill before the house, which we now know is false and incorrect. At page 172, 
the reviewer goes on to say the following about the scheme in Queensland — 

In Queensland it is an offence to enter into, or offer to enter into, a commercial surrogacy agreement. 
The legislation provides for a geographical nexus in which a person will be liable to be prosecuted for 
this offence if they were ordinarily resident in Queensland at the time the act was done. The maximum 
penalty is a fine of up to $11,000 (100 penalty units @ $110/unit) or imprisonment for up to three years. 
Other offences, which also have extraterritorial effect, relate to advertising, and giving or receiving 
consideration for, or providing technical, professional or medical services in relation to a commercial 
surrogacy arrangement. 

As I say, the reviewer also then took the time to inform us about the Australian Capital Territory. At page 172, the 
reviewer says — 

In the Australian Capital Territory it is an offence to intentionally enter into a ‘commercial substitute 
parent agreement’. The legislation provides for a geographical nexus in which a person will be liable to 
be prosecuted for this offence if they were ordinarily resident in the Australian Capital Territory at the 
time the offence was committed. The maximum penalty is a fine of up to $75,000 (100 penalty units 
@ $750/unit) for a corporation or $15,000 (100 penalty units @ $150/unit) for an individual or 
imprisonment for up to one year (or both). Other offences, which also have extraterritorial effect, relate 
to advertising, and procuring or facilitating a commercial substitute parent agreement. 

It is interesting to me that the reviewer would choose to refer to the exact three jurisdictions I referred to in my 
earlier remarks in my contribution to the second reading debate. It is interesting indeed that the reviewer should 
choose to identify the precise same three jurisdictions, given that the Minister for Health has said that these things 
have nothing to do with the matters presently before the Parliament, a statement that we now know to be false, 
deceptive and misleading. I find it instructive for us to consider for a moment what the reviewer has to say about 
this whole issue of extraterritorial offences. At the bottom of page 172, the reviewer goes on to say — 

The general underpinning reasoning for such prohibitions is illustrated by the statement of the then 
New South Wales Minister for Community Service in relation to the extension of prohibitions on 
commercial arrangements to other jurisdictions: 
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The reviewer then quotes the New South Wales minister. That quote, found on page 173 of part 2 of the report, reads — 

My amendment will … give effect to the policy position agreed to by all States and Territories in Australia 
that commercial surrogacy is not supported in this country. 

I pause there to underscore for members that the minister from New South Wales indicated that this was a policy 
position indicated by all states and territories in Australia. If that is indeed the case, it would include our own 
jurisdiction here in Western Australia. Surely, we are one of the states and territories in Australia; therefore, if 
what the minister said is true and correct, we have agreed to this policy position. New South Wales, the ACT and 
Queensland seem to have given effect to that agreement of the policy position, but it appears that Western Australia 
is lagging behind. That is why I am imploring the government to consider this very issue if we are going to extend 
the category to other individuals. The reviewer’s quote of the New South Wales minister continues — 

We all know that the desire to be a parent is very powerful. That instinct is an important part of 
humanity’s survival. However, in this brave new world we must protect everybody involved, including 
the surrogate mother. … I acknowledge the sadness of people who cannot realise that dream. However, 
gaining access to children by circumventing local laws and travelling overseas to engage the services of 
private clinics and then bring the children back to Australia is not a practice that we as the lawmakers 
of this State should encourage … It is crucial to the long-term psychological wellbeing of children to 
know who they are and where they come from. As Minister for Community Services I see evidence of this 
time and again. My amendment relates also to the issues of women’s rights and to the potential for 
exploiting women in a vulnerable position, especially women in poor or developing countries. By making 
commercial surrogacy an extraterritorial offence we will help to prevent exporting this exploitation of 
women overseas. We do not support it here so why should we support it overseas. 

I could not agree more. I think that minister in New South Wales, the Minister for Community Services, hit the 
nail on the head and encapsulated precisely what I am asking the government to consider. It appears to me that is 
what the review, which the government was trying to hide from us, is also trying to say; that is, if we do not support 
such things in our own jurisdiction, why would we support them overseas? That is the threshold question for 
members to consider when looking at that issue. Otherwise, I dare say we would look rather hypocritical. It is for 
that reason that it is no wonder that all of the states and territories have agreed to that position. 

Helpfully, in this review that the government was trying to keep secret from us, the reviewer then goes on to say 
at page 173 what the situation is here in Western Australia with this issue. She says — 

In Western Australia section 8 of the Surrogacy Act 2008 (WA) provides that “a person who enters into 
a surrogacy arrangement that is for reward commits an offence”. The Surrogacy Act 2008 (WA) itself 
does not purport to have effect outside Western Australia; however, by operation of section 12 of the 
Criminal Code, an offence is committed if an act that makes up an element of the offence occurred in 
Western Australia. 

I pause there to again identify for members that that is the precise section of the Criminal Code I have previously 
drawn to members’ attention, that being section 12 of the code and its interaction with section 8 of the Surrogacy Act. 
That being the case, it is once again no wonder, when we continue to discover these gems of gold in the report by 
the reviewer, that the government was adamant about wanting to keep it a secret. At page 173 of the report, the 
reviewer concludes her remarks on the analysis of the current law by stating — 

South Australia, Tasmania, and Victoria do not make provision for the extraterritorial effect of their 
surrogacy legislation. 

We are presented with the situation in which we, the lawmakers in Western Australia, have to decide whether we 
wish to follow the example of those in New South Wales, Queensland and the Australian Capital Territory, or we 
want to continue to languish behind with South Australia, Tasmania and Victoria on this particular issue. What 
else does the reviewer have to say about this important issue of the application of extraterritorial offences? I draw 
to members’ attention an entire portion of the review, which commences at page 173, continues on pages 174 
and 175, and concludes on page 176, which is titled “Application of extraterritorial provisions”. On this issue, it 
is well worth members having a read of this particular section, which has been given the numerical reference 9.7.2. 
At this point, I specifically draw to members’ attention the comments made by the Reproductive Technology Council 
on this issue. During the course of the review, the reviewer received a number of written submissions and, indeed, 
at appendix 6 of the report, there is a qualitative analysis of the themes and categories of those written submissions. 
In addition, a list of submissions can be conveniently found by members at appendix 5 of the report on page 211, 
through to page 213. I hasten to add that, of course, this is the list of submissions that the government continues 
to refuse to table in this place, notwithstanding what it promised—what the parliamentary secretary indicated to 
the house would occur—as far back as 14 March last year. Let us not be confused with 14 March this year. I refer 
to the parliamentary secretary’s comments in response to a question from me on 14 March last year in which there 
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was an indication that the submissions would be tabled, a commitment that the parliamentary secretary gave in an 
answer to a question in Parliament that has not been fulfilled. Nevertheless, despite the ongoing noncompliance of 
the parliamentary secretary and the Minister for Health, we have at our disposal the list of 126 people who put in 
a submission to the reviewer whose review cost nearly one-quarter of a million dollars. I specifically draw to 
members’ attention that the submission numbered 122 is by none other than the Reproductive Technology Council, 
the key body in the oversight and execution of the legislation that is currently before the house. I propose to quote 
one section of that submission, which has been helpfully set out by the reviewer on page 177. The reviewer noted 
that the Reproductive Technology Council noted — 

New South Wales, the Australian Capital Territory and Queensland all have extraterritorial reach in 
relation to the prohibition of commercial surrogacy…Western Australia does not have specific exterritorial 
provisions in the Surrogacy Act; and while prosecution under s 12 of the Criminal Code 1913 (WA) may 
be possible where any part of a commercial surrogacy arrangement is undertaken in WA, this has little 
practical effect since overseas-based agents and clinic representatives are seldom in WA for sufficient 
periods to initiate proceedings [or not at all]…Council recommends amendment of the Surrogacy Act 
to give extraterritorial effect to the prohibition of commercial surrogacy, at least insofar as those 
provisions apply to persons other than the persons who have parental responsibility for a/ the resulting 
child. (Noting the paramountcy of welfare of the child whose interests may not be served by prosecution 
of the person/s having parental responsibility. 

The Reproductive Technology Council in Western Australia is also supportive of the type of provisions that exist 
in New South Wales, the Australian Capital Territory and Queensland, and that is why it is particularly 
disappointing that the government has refused Hon Aaron Stonehouse’s request for more time to consider these 
particular elements of the report. It is disappointing because the government has not indicated its position; does 
the government agree with the Reproductive Technology Council or does it hold a different view? These are the 
questions to which we need answers if we are to make significant progress in these matters. I note that the reviewer 
said that she gave due consideration to all the submissions received before she formulated her findings and 
recommendations, which are found later in the report. I turn to those relevant findings specifically, which can be 
found at page 186 of the reviewer’s report and which continue to be in part 2 of the report. After reading the 
11 findings and eight recommendations, it is no wonder that the government wants to hide this information from 
us. It becomes clear that presenting it would be awkward for the government. I ask the government to put that 
awkwardness to one side, let commonsense prevail and support these important safeguards. In finding 1, the 
reviewer found — 

Despite prohibitions on commercial surrogacy and extraterritorial effect of laws in some jurisdictions, 
some Australians, including Western Australians, travel abroad to engage in commercial surrogacy. Other 
people who participated in the review reported that they would not enter into a commercial surrogacy 
arrangement. Some such people had or were considering seeking altruistic arrangements in other 
jurisdictions, while others were hoping Western Australian legislation would be amended so they may 
enter into a lawful altruistic arrangement in their home state. 

Members can understand the nexus with the comments made by the parliamentary secretary, who talked about the 
alleged benefit being a reduction in the impetus of people wanting to travel overseas. The reviewer’s second 
finding reads — 

The impact of Commonwealth citizenship and passport laws, lack of uniformity of extraterritorial 
prohibitions across the states, and the current Western Australian law which serves to exclude certain 
people from accessing altruistic surrogacy in Western Australia may lead some people who are seeking 
surrogacy to travel to other jurisdictions where: 

The reviewer at this point cites six different examples of what these places offer. The first is — 
• they are able to access surrogacy when they cannot in Western Australia 

The second is —  
• the commercial nature of surrogacy leads to greater availability of women willing to act as 

surrogate mothers 
Thirdly — 

• there are significantly fewer requirements placed on the intending parent(s) (or scrutiny) than in 
Western Australia (or other states of Australia or the Australian Capital Territory) 

Fourthly — 
• there is placement of the intended parent(s) names on birth-certificates (often whether or not 

there is a genetic relationship with the child) 
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Fifthly — 
• contracts are enforceable (again with little or no judicial scrutiny of questions concerning the 

welfare of the child) 
And sixthly — 

• there is the ability to return to Western Australia with the child(ren) resulting from the surrogacy 
and apply for citizenship by descent and a passport for the child(ren), or an extended visa; and 
having no further requirements for scrutiny of the arrangement or to appear before a Court. 

Perhaps that explains why the government, quite rightly—I agree with it—has identified that some individuals 
seek to travel overseas to create a family; that is, for the reasons that have been encapsulated in the reviewer’s 
second finding. 
The reviewer goes on in finding 3 to identify that — 

It is misplaced to focus only on the issue of whether legal parentage should be granted once such people 
are in Western Australia with the child(ren) who were born as a result. Consideration must be given to: 

The reviewer then highlights three areas to which consideration ought to be given, in her respectful opinion. The 
first item for consideration is — 

• what has led the intended parent(s) to engage in commercial arrangements overseas 
Secondly — 

• what aspects of the regulation of surrogacy in Western Australia need amendment in order to 
address this 

Thirdly — 
• what has happened at a Commonwealth level to allow people to bring child(ren) back into the 

country following a commercial surrogacy arrangement. 
It would be good if the government could indicate its view on that finding and the three considerations that have 
been identified by the reviewer. 
Finding 4 states — 

The recommendations throughout this report, if implemented, will serve to increase access to altruistic 
surrogacy in Western Australia. In turn, such changes may serve to reduce the number of people from 
Western Australia who seek international commercial surrogacy. 

That finding seems to support the proposition put to us by the parliamentary secretary with regard to the alleged 
benefit of the reduction of the impetus to travel overseas. It appears that finding 4 seems to correlate with the 
government’s position, but I seek the government’s clarification as to whether that is, indeed, the case, or whether 
it is relying on any other findings or recommendations from the review. If it is, it would be rather ironic, because let 
us not forget that Minister Cook said that the report has nothing to do with the matters currently before the Parliament. 
It will be rather awkward for the government to then rely on any of these findings and recommendations, but if it is 
not relying on them, it must be relying on something to support the statements it asserted in the second reading speech. 

We then move to finding 5, in which the reviewer indicates — 
Introducing provisions that provide for extraterritorial application of the law, consistent with 
New South Wales, Queensland and the Australian Capital Territory, would support the public policy 
position taken against commercial surrogacy and establish at law—before people enter into commercial 
surrogacy arrangements abroad and/or engage in other prohibited practices—that they would be 
committing an offence. It would also serve to harmonise Western Australia’s law to a greater degree with 
those jurisdictions. 

That is very interesting. I specifically draw finding 5 to the government’s attention and seek its view on it. Does 
the government agree with it or does it distance itself from finding 5, which is found on page 187 of part 2 of the 
report? This is really where the rubber hits the road. I encourage all members who want a bit more time to consider 
this report to specifically look at finding 5 on page 187. I encourage other members to suggest otherwise, but it 
strikes me that this finding effectively supports my amendment on the supplementary notice paper. 
I move to finding 6, which states — 

Discussion should be had with the Commonwealth government and other states and territories 
concerning the issue of the granting of citizenship, passports, and/or long-term visas to children born as 
a result of commercial surrogacy arrangements given the specific complexities that arise in relation 
to ART, donor-conception, and surrogacy, and the strong public policy position against commercial 
surrogacy taken in Australia. The Commonwealth, state and territory governments have called for 
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‘greater harmonisation of laws’. This may include “consideration of whether Commonwealth citizenship 
laws should be harmonised with all the other laws of this country” 

The government needs to tell us what discussions it has had with the commonwealth government on this issue. 
What has it done to progress discussions? On what dates did it have discussions? Who were involved in those 
discussions? Were any briefing notes provided during the course of those discussions? In which jurisdiction did 
those discussions take place? We would like to know that information so that we can satisfy ourselves that the 
government is making progress on the important issue that has been identified by the expert that the government 
commissioned at a cost of some $225 000 to the taxpayers of Western Australia. What is its position on this issue? 
While the government is contemplating its position on finding 6, I would also like it to indicate its position on 
finding 7, which states — 

Discussion with the Commonwealth should also be had about the provision of uniform information to the 
public concerning Commonwealth laws that ‘comprehensively criminalise. human trafficking, slavery and 
slavery-like practices, including servitude and forced labour’ noting the Australian Government’s response 
to its House of Representatives Standing Committee inquiry into surrogacy stated that ‘these offences 
have extended geographical jurisdiction and could apply to international commercial surrogacy 
arrangements that involve the exploitation of the surrogate mother or the child’. 

Again, I ask the parliamentary secretary to advise what discussions have taken place with the commonwealth 
government on this issue so that there can be provision of uniform information. It may well be the case that the 
government has the view that there should be no discussions with the commonwealth government, and the 
government of Western Australia would be quite entitled, in its own sovereign capacity, to not participate in such 
discussions. But if that is, indeed, the case, the government should provide on the public record an explanation of 
why that would be appropriate and why it has decided to not participate in discussions with the commonwealth 
government of Australia on that issue. 
I move to finding 8, where the reviewer states — 

The Western Australian Government should consider whether to require that all applicant parent(s) who 
are granted entry into Australia with a baby born as a result of an overseas surrogacy arrangement with 
whom they intend to reside in Western Australia, should be issued with notice that they must appear 
before the Family Court of Western Australia within a certain time (specified) to allow the Court to 
consider whether the granting of parenting orders is in the best interests of the child.  

This will still be important for the government even if this bill passes in its current form. The statement made by 
the parliamentary secretary in the second reading speech implies that there will still be people who travel overseas 
to create a family. The parliamentary secretary merely stated that there may be a reduction in the number of such 
people. A reduction is not necessarily an indication that the number of people going overseas will be nil. It simply 
indicates that the number will be lower than is currently transpiring. It will be necessary for the government to 
give due consideration to finding 8 because it will be relevant even if the bill passes in its current form. Members 
will be aware that my preference is that the bill be defeated. If that is the case, it will still be necessary for the 
government to consider finding 8. 
Hon Michael Mischin: Because you are far more familiar with the report than I am, does it give any figures of 
the current rates of travel overseas? 

Hon NICK GOIRAN: No. That is an excellent question from the learned shadow Attorney General. 
Unfortunately, I have to indicate to the honourable member that the view of the Department of Health is that there 
is not enough research in this area so there is a paucity of data. I have asked the parliamentary secretary to indicate 
what progress has been made on obtaining that information. I think the member made a very good point, because 
we do not know what we do not know. If the government has identified an area of weakness in its data collection, 
that is a good thing, but it has a duty to deal with it. As a responsible government, I suggest that it has 
a responsibility to articulate its response. It is one thing for the government to identify a problem; it is another for 
it to deal with the problem. But it should not deal with those problems in secret. It should let the people of 
Western Australia in on what it is doing, not the least reason for which is that the people of Western Australia 
elected its members to do their jobs in the first place. 
In finding 8, the reviewer also said that if the Western Australian government were to consider and implement the 
mechanism she has suggested involving the Family Court of Western Australia, it would achieve three things. 
Firstly, she states that it would — 

• avoid the current situation of people avoiding the courts altogether because they do not wish to incur 
further costs or scrutiny of the arrangement 

I pause to underscore that this would be necessary regardless of whether the bill is passed in its current form. Even 
though the government seeks to reduce the number of people, this might be necessary because some people will, 
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perhaps understandably, want to avoid the courts altogether. The reviewer is saying that this needs to be addressed. 
I seek the government response to that identified problem. The reviewer also says that it would — 

• allow an appropriate order to be made to secure the child’s interests 
I think that is a very important point that has been made by the reviewer, because we must not forget that, at the 
end of the day, the primary act that this bill seeks to amend sets out certain guiding principles, which ought to be 
properly considered. Indeed, I note that the long title of the Surrogacy Act 2008 states that it is — 

An Act about arrangements for surrogate births and children born under those arrangements and 
for related purposes, and to make related amendments to — 
• the Births, Deaths and Marriages Registration Act 1998; 

I pause to note that one of the orders of the day is a bill dealing with the Births, Deaths and Marriages Registration 
Act 1998. It would be useful for the parliamentary secretary to indicate whether there is any overlap between these 
two pieces of legislation and whether amending one will have any necessary implications for the other bill that is 
presently before the house. In addition, the Surrogacy Act made amendments to the Children and Community Services 
Act 2004, the Family Court Act 1997 and the Guardianship and Administration Act 1990. I pause again because if 
I am not mistaken, the Administration Amendment Bill arrived in the house just yesterday. I again pose the question 
to the government whether that bill and any amendments in it will have any implications for the matters presently 
before the house and vice versa, so we can have a proper understanding of that before we pass the legislation. The 
Surrogacy Act also amended the Human Reproductive Technology Act 1991. We know that that is related because 
that is one of the acts the government is seeking to amend. Finally, it amended the Interpretation Act 1984. 
In finding 8, the reviewer identified the third area that would be enhanced if the government were to consider that 
issue. She said it would — 

• serve as another factor that may discourage people from engaging in such activity due to additional 
hurdles, scrutiny, and costs. 

I again implore the government to give serious consideration to finding 8. Let us not waste the $225 000 of 
taxpayers’ money that has gone from the government to the reviewer to produce this two-volume publication and 
find ourselves in the position of finding 8 being ignored. On the contrary, finding 8 sounds to me like a sound 
finding that is worthy of proper consideration by the government and a wholesome response so that members can 
be satisfied before we pass the current bill. 
Finding 9 states — 

The State Government should monitor ongoing discussion and outcomes concerning the work of The Hague 
Conference on Private International Law and the … (ALRC) on matters relevant to legal parentage. 

I again ask the government to do that and to indicate to what extent such monitoring has occurred. If there has 
been such monitoring, what has been the discussion and outcomes? 
Finding 10 states — 

As the reviewer of the Western Australian legislation I did not find agreement with the suggestion by the 
Family Law Council in 2013 (endorsed in the South Australian Law Reform Institute’s … review report) 
that the most appropriate way to protect the interests of children born to Australians of overseas surrogacy 
arrangements would be to enact a Commonwealth law to provide the Family Court with ‘a discretionary 
power to transfer parentage from the surrogate mother to the intended parents where certain ‘safeguards’ 
or criteria have been satisfied.’ The assumption that this would offer a ‘practical solution’ that would 
allow recognition of ‘properly regulated international surrogacy jurisdictions’ appears to lack 
foundation noting the many issues of concern that are discussed in this report relating to jurisdictions 
that permit commercial surrogacy. It begs the question of what criteria would be used to determine 
whether a jurisdiction that permits commercial surrogacy is ‘properly regulated’? Most importantly, it 
fails to recognise that such action would conflict with, and potentially undermine, the strong public policy 
stance taken against commercial surrogacy within the Western Australian law (and all states and the 
Australian Capital Territory). 

I find myself in agreement with the reviewer, that it really ought not be considered — 
The ACTING PRESIDENT (Hon Martin Aldridge): Order, members! Many conversations in the chamber are 
now starting to stretch beyond whispers, some to the extent that I can actually hear them from the chair. Members 
could maybe restrain their conversations further or take them outside. 
Hon NICK GOIRAN: Thanks, Mr Acting President. 
I simply indicate to members that I am in agreement with the reviewer on this point. Effectively, the reviewer is 
saying that it is not really a solution to look at potential domestic regulation on this issue. That is what has been 
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proposed by some. On the contrary, the better approach would be the prohibition method, which has been 
implemented in other jurisdictions. I remind members that we would not be going it alone in that respective area. 
The final finding that I refer to at this point is finding 11, in which the reviewer says — 

Commercial surrogacy is prohibited in Western Australia and the findings of this review do not support 
changing that. Altruistic surrogacy is permitted but only when criteria are met that are intended to ensure 
the psychological and sociological well-being of all parties involved, and that it is undertaken in a manner 
that sees the best interests of children as paramount. It would not be appropriate for the State to then 
endorse practices elsewhere that do not meet the standards agreed upon for citizens within the state or by 
those who choose to uphold the law rather than circumvent or breach it. 

I totally agree with the reviewer on finding 11. In effect, the reviewer is saying that if that is the standard that we 
expect in our own state, we should expect that same conduct when our residents go elsewhere and not encourage 
practices that seek to circumvent or breach the law of Western Australia. We do not do that out of a sense of a lack 
of compassion for people’s understandable desire to be a parent, but in this particular instance, as has already been 
identified, it is because in many instances people are exploited in these arrangements. I note that the reviewer on 
this same topic has then set out eight recommendations, which are found in chapter 9 of part 2 of the report—
namely, recommendations 42 to 49. I draw those to the attention of members. Recommendation 42 states — 

That the Western Australian Government seeks to address matters that may lead some people to travel to 
other jurisdictions to engage in commercial surrogacy arrangements including, but not limited to: 
• the current Western Australian law which serves to exclude certain people from accessing altruistic 

surrogacy in Western Australia 
• the impact of Commonwealth citizenship and passport laws 
• lack of uniformity of extraterritorial prohibitions across the states 
via introducing necessary amendments to remove barriers to accessing altruistic surrogacy, consulting 
with the Commonwealth regarding laws that do not correspond to the public policy position taken in 
Australia and discussing with other jurisdictions the need for harmonisation regarding extraterritorial 
prohibitions relevant to commercial surrogacy. 

We need to know the government’s position on recommendation 42. No doubt the government’s position will be 
enthusiastic, as the reviewer has essentially backed the extension of categories of individuals who can access 
altruistic surrogacy. However, if the government were to be enthusiastic and rely on the views of the reviewer in 
that regard, that would be a further nail in the coffin of Hon Roger Cook, who said on 21 February this year that 
this report has nothing to do with the matters presently before the Parliament. I look forward to hearing from the 
government its position on recommendation 42. If it seeks to rely on recommendation 42 for the further passage 
of this bill, it can expect to hear much more from me on that issue and those false statements by Minister Cook. 
I move to recommendation 43, in which the reviewer states — 

That the Western Australian Government considers the recommendations in this report in light of the 
need to increase access to altruistic surrogacy in Western Australia which in turn may serve to reduce the 
number of people from Western Australia who seek international commercial surrogacy. 

That seems to me to be in line with what the parliamentary secretary said in her second reading speech, so I would 
not be surprised if the government was again enthusiastic about recommendation 43. We will see what it has to 
say in the fullness of time, because apparently the 12 weeks it has now had to consider this report is inadequate 
for it to provide a response. 
Hon Simon O’Brien interjected. 

Hon NICK GOIRAN: That is an excellent question by Hon Simon O’Brien. How are members supposed to 
respond, when I indicate to the member that today is in fact the two-week anniversary since these two weighty 
volumes were tabled in this place by the parliamentary secretary? The government has also had 12 weeks to 
consider this, and the relevant thing is not necessarily who has had the most time, but that after 12 weeks, the 
government still does not have a response to recommendations 42 and 43 but expects us to cast our conscience 
vote on this issue in these circumstances. 
I move to recommendation 44, in which the reviewer has suggested — 

That the Western Australian Government amends the Surrogacy Act 2008 (WA) to provide for 
extraterritorial application of the law—consistent with New South Wales, Queensland, and the Australian 
Capital Territory—which would make it an offence to enter into, or engage in, other practices related to 
commercial surrogacy arrangements abroad and/or other prohibited practices. 
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If any member in this place is inclined to consider my amendment on extraterritorial application, I simply ask them 
to look at recommendation 44, because recommendation 44 from the reviewer effectively says that my amendment 
should be supported. I am paraphrasing, but I encourage members to look at recommendation 44 and identify for 
me how that would be inconsistent. Clearly, the reviewer wants the law to be changed so that we follow the law 
in New South Wales, Queensland and the Australian Capital Territory in this area, which is precisely what I have 
been saying. No wonder the government wanted to hide this report, wherein there is the nugget of gold that is 
recommendation 44. No wonder—we would not want anybody to know about that recommendation, because that 
would then no doubt influence members to possibly support that change!  
In recommendation 45, the reviewer states — 

That the Western Australian Government consults with the Commonwealth about the provision of uniform 
information to the public concerning the Commonwealth laws that ‘comprehensively criminalise human 
trafficking, slavery and slavery-like practices, including servitude and forced labour’ noting ‘these offences 
have extended geographical jurisdiction and could apply to international commercial surrogacy 
arrangements that involve the exploitation of the surrogate mother or the child’ (referred to by the Australian 
Government in its response to its House of Representatives Standing Committee inquiry into surrogacy). 

I ask the government to indicate its position on that. If it has embarked on consultation, what is the status and 
nature of the consultation, and might we be privy to what has arisen from that consultation process? 
Recommendation 46 states — 

That the Western Australian Government requires that all applicant parent(s) who are granted entry into 
Australia (on whatever basis) with a baby born as a result of an overseas surrogacy arrangement with 
whom they intend to reside in Western Australia, should be issued with notice that they must appear 
before the Family Court of Western Australia within a specified time to allow the Court to consider 
whether the granting of parenting orders is in the best interests of the child. 

As I indicated earlier, I ask the government to provide its response to that. 
Recommendation 47 deals with the matter to which I alluded in the earlier finding about the Western Australian 
government’s monitoring of ongoing discussions and outcomes concerning the work of the Hague Conference on 
Private International Law and the Australian Law Reform Commission on matters relevant to legal parentage. 
I simply ask the government to provide its response to that. 
Recommendation 48 states — 

That commercial surrogacy is prohibited in Western Australia and the findings of this review do not 
support changing that. Altruistic surrogacy is permitted, but only when criteria are met that is intended to 
ensure the psychological and sociological well-being of all parties involved, and that it is undertaken in 
a manner that sees the best interests of children as paramount. It would not be appropriate for the State to 
then endorse practices elsewhere (for example via recognition of legal parentage orders in cases of 
international surrogacy) that do not meet the standards agreed upon for citizens within the State or by 
those who choose to uphold the law rather than circumvent or breach it. 

As I indicated on the finding that is linked to that recommendation, I support the position that is articulated by the 
reviewer. The final recommendation, recommendation 49, states — 

That the Western Australian Government considers whether it is necessary to make explicit provision in 
the relevant legislation that the transfer of legal parentage is not available in circumstances in which 
a child has been born as the result of an international commercial surrogacy arrangement that offends the 
law in Western Australia. 

Again, I ask the government to respond and indicate what its position is on recommendation 49. 
We can see without a shadow of doubt that it is the view of the reviewer, who has put together a report at a cost of 
nearly a quarter of a million dollars to the taxpayer, that our law needs to change. The bill that we seek to pass 
looks to amend the Surrogacy Act 2008. The reviewer has said that the legislation should be amended to apply 
extraterritorial application. That is what my amendment seeks to do, and I seek members’ support for that. If 
members read nothing else with regard to that chapter, I encourage them to read recommendation 44 and to indicate 
why, in those circumstances, they would not support the amendment I put on the supplementary notice paper. 

Having dealt with the issue of extraterritorial application and the concerns as to what has gone on in other 
jurisdictions, including the high profile cases that occurred in those jurisdictions, and, indeed, the view of the 
reviewer on those matters—the view of the reviewer that was previously hidden from the Parliament of 
Western Australia—I move to undertake an analysis of what exactly is the current state of the law on surrogacy in 
Western Australia. Having looked at what the other jurisdictions have had to do, what is the situation in our state? 
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I start with a person who has become quite famous in this debate, Sonia Allan, and her views on the state of play 
in Western Australia. Her website, Health Law Central, has a very helpful guide on the state of play in WA. She 
says that Western Australia has two pieces of legislation—the Surrogacy Act 2008 and the Human Reproductive 
Technology Act 1991. However, the guiding principles in those acts, in particular the Surrogacy Act, provide that 
in making decisions about a parentage order, the Family Court must have regard for the best interests of the child 
as the paramount consideration. That is the state of play in Western Australia. Of course, that is not inconsistent 
with the type of guiding principle that we have found in each of the other jurisdictions around the nation over the 
course of this second reading debate. It is presumed to be in the best interests of the child for the arranged parents 
to be the parents of the child unless there is evidence to the contrary. The default position in Western Australia is 
that for those who are the arranged parents, it is deemed that it will be in the best interests of the child for them to 
be the parents, unless somebody is able to demonstrate something of a contrary nature. 

I draw to the attention of members section 13 of the Western Australian legislation, the Surrogacy Act 2008. 
Altruistic surrogacy is permitted in this state provided that certain criteria is met. It is not a simple free-for-all—
far from it. It is also possible in WA for reasonable expenses associated with achieving or attempting to achieve 
the pregnancy, or associated with the pregnancy, to be reimbursed. Those types of expenses include a reasonable 
medical expense that is not recoverable under any health insurance or other scheme. Another type of reasonable 
expense that could be reimbursed or provided between one of the parties and the other is the value of the earnings 
forgone because of leave taken. However, that should be for a period of no more than two months during which 
the birth occurs or was expected to occur, or at any other time for medical reasons arising during the pregnancy. 
Effectively, in Western Australia reasonable expenses can be reimbursed to the surrogate mother. Those expenses 
can be of a medical nature, but cannot be something that they can recoup from another organisation, such as 
Medicare or the like. In addition to that type of expense—I will call that a medical expense—there can also be 
a component for loss of earnings, but the loss of earnings needs to be limited to no more than two months. That 
two-month period has to include the period in which the birth took place or was expected to take place. There is 
a small scope for payment of lost earnings but that would be limited to any other time that medical reasons have 
been provided during the course of the pregnancy. 

The third type of reasonable expense that can be reimbursed during the course of the surrogacy arrangement in 
Western Australia is for psychological counselling. The fourth and final area relating to the reimbursement of an 
expense is for a premium payable for health, disability or life insurance that would not have been taken out if the 
surrogacy arrangement had not been entered into, and provides cover for a period during which an expense referred 
to in another paragraph of this subsection is incurred, or might be or have been expected to be incurred. The author 
of this website draws our attention to section 6 of the Surrogacy Act 2008. 

They are the four categories of expenses that can be reimbursed between the parties. However, I note the inclusion 
in one of the categories for reimbursement of a premium paid for health, disability or life insurance is restricted to 
circumstances in which it would not otherwise have been taken out if it were not for the surrogacy arrangement. 
That tends to tell me that surrogacy arrangements must be risky business. Why else would there be a provision to 
provide reimbursement for the taking out of insurance? That insurance can only be reimbursed if a person had not 
otherwise taken it. A person who ordinarily would have taken out insurance cannot be reimbursed for it; they can 
be reimbursed for insurance only if the sole reason for taking it out is the surrogacy arrangement. That would 
indicate that surrogacy arrangements are inherently risky; otherwise why get the insurance in the first place? This 
is one of numerous concerns that I have about surrogacy in general, but, nevertheless, it is a scheme that has been 
in place in our state for over a decade. 

As members will be aware, commercial surrogacy is prohibited in Western Australia, but members may not be 
aware that the applicable penalty for breaching that is a fine of up to $24 000 or two years’ imprisonment. If 
members need the reference for that, I draw their attention to section 8 of the Surrogacy Act 2008, which specifies 
those penalties. Section 8 specifically states — 

A person who enters into a surrogacy arrangement that is for reward commits an offence. 

That tends to rely upon the definition and interpretation of “reward” and whether the exchange of money or the 
exchange that has taken place could be described as a reward. 

The question then is: who in Western Australia is currently eligible to apply for a surrogacy arrangement? We 
know that the government wants to extend the category of individuals who can apply for a surrogacy arrangement, 
but who is currently eligible to apply? The Surrogacy Act 2008 provides that an eligible woman or couple can 
arrange an altruistic surrogacy arrangement, provided a comprehensive assessment and approval process has been 
undertaken by the Western Australian Reproductive Technology Council. Attention is drawn to sections 16 and 19 
of the Western Australian legislation. It will then be necessary to understand the definition of “eligible couple”. It 
is one thing for the legislation to simply indicate that an eligible woman or an eligible couple can apply, but what 
is an “eligible couple” under Western Australian law at the current time? The act states — 
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eligible couple means 2 people of opposite sexes who are married to, or in a de facto relationship with, 
each other … 

Members can see that the definition of eligible couple is not simply any two people in the state of Western Australia; 
it has to be two people of opposite sexes, and they have to be either married or in a de facto relationship with each 
other. That is not something that I have invented; that is the state of the law in Western Australia. That was the 
considered view of a majority of members sworn in to the Western Australian Parliament in 2008 when it passed 
through both houses. They were the ones who determined that that was an appropriate decision. One of the 
decisions made was that those couples had to be either married or in a de facto relationship. That would seem to 
indicate that what was in the mind of members at the time was that there needs to be a stable relationship between 
the intended parents of this particular child. 

The report goes on to also explain that “eligible couple” also means a couple that is “unable to conceive a child 
due to medical reasons” or “although able to conceive a child, would be likely to conceive a child affected by 
a genetic abnormality or a disease”. Reference is made to Western Australian law, in particular section 19. 
Members can see the types of categories of individuals who can apply for a surrogacy arrangement. I will have more 
to say about that on another occasion. It does strike me at this early stage as not being something that would be 
contrary to the commonwealth discrimination laws, notwithstanding the assertion made by the Western Australian 
government. That is of course a key driver behind the legislation. The government says that our laws are 
inconsistent with the commonwealth, but I will spend some time analysing that particular argument on another 
occasion, including looking at the various provisions of the commonwealth legislation that the government asserts 
we are contravening. I choose not to concur with that assertion; in fact, I strenuously disagree with it. 

I move on to contemplate what type of surrogacy is available in our state. It is indeed the case that both gestational 
or traditional surrogacy may be used. In terms of the criteria for the commissioning persons and what types of 
criteria they need to meet, it is true to say that they are quite extensive. I do not think we should be shy about the 
fact that the criteria available in Western Australia for someone who wants to access surrogacy are quite stringent. 
In fact it is the stringent nature of the current arrangements that lead me to the view that it should not be extended 
to other individuals. I will explain why in the fullness of time. 

For the time being, I note that the Western Australian Surrogacy Act provides that an eligible couple, or a woman, 
can arrange an altruistic surrogacy arrangement, provided a comprehensive assessment and approval process has 
been undertaken by the Reproductive Technology Council, and that the council needs to consider a number of 
things. The act states — 

eligible couple means 2 people of opposite sexes who are married to, or in a de facto relationship with, 
each other and who, as a couple — 

(a) are unable to conceive a child due to medical reasons … or 

(b) although able to conceive … would be likely to conceive a child affected by a genetic 
abnormality or a disease;  

That is one criterion that needs to be achieved by those seeking to apply to the Reproductive Technology Council 
here in Western Australia. 

The second criterion is that an eligible person means a woman who meets the same criterion or, if able to conceive, 
would be unable to give birth to the child for medical reasons. This is quite interesting, and we are going to spend 
a bit of time in due course looking at this concept of medical reasons, because the government is trying to change 
that quite radically with this proposed legislation by inserting this new concept of social reasons. At the moment, 
we are looking at a regime that is restricted on the basis of medical reasons, but the government wants to expand 
that to include this other category of social reasons. I hasten to add that the government does not want every 
Western Australian to be able to access it for social reasons—not at all. We will look at the categories of people 
who can access it for social reasons under the government’s regime in due course, and at that time I will highlight the 
hypocritical and discriminatory nature of that proposed amendment by the government, despite the fact that it suggests 
that its very motivation is to alleviate so-called discrimination—discrimination that I consider to be invented. 
Nevertheless, it is the case that these medical reasons for being unable to conceive a child cannot include a reason 
arising from a person’s age or a reason prescribed for the purpose of the Human Reproductive Technology Act. 
A person cannot simply roll up to the Reproductive Technology Council and say, “Look, because of my age, I am 
not able to birth a child; therefore, I would like to apply under the surrogacy arrangements.” That is not one of the 
criteria. That is not considered to be one of the medical reasons that would be applicable. 

Interestingly, not only must the commissioning parents reside in Western Australia, but also at least one of the 
arranged parents must have reached the age of 25 years. I should perhaps in due course compare and contrast 
the nature of the bill that was originally presented in Parliament when the Labor Party was last in government 
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with the bill that was presented by the Liberal government in 2008. To the best of my recollection, there was 
a Labor Surrogacy Bill in 2007 and then a Liberal Surrogacy Bill in 2008. It appears that they were not identical, 
because I note here that the law in Western Australia requires at least one of the arranged parents to have reached 
the age of 25. To the best of my recollection, without having that bill in front of me, I have a funny feeling that the 
previous bill might have had the age of 21, but I will look that up in due course and endeavour to report back to 
the house on that. That perhaps might be an issue on which the parliamentary secretary can advise the house during 
her reply, given that the government has massive resources, in contrast to the opposition. 

I draw members’ attention specifically to section 17 of the Surrogacy Act 2008, which deals with this issue of 
the criteria that must be met by the commissioning persons. It is true that at least three months before the 
Reproductive Technology Council gives approval to any such agreement, each of the arranged parents—the birth 
mother and her husband or de facto partner, if any, and any other person, such as a donor whose egg or sperm is 
to be used for the conception of the child, or who is the spouse or de facto partner of a donor—must have done 
certain things, including, at section 17(c) — 

(i) undertaken any counselling about the implications of the surrogacy arrangement that regulations 
under this Act require; and 

(ii) been assessed by a clinical psychologist and confirmed, in a written report provided to the 
Council, to be psychologically suitable to be involved in the surrogacy arrangement; and 

(iii) received independent legal advice about the effect of the surrogacy arrangement; 

and 

(d) … been assessed by a medical practitioner and confirmed, in a written report provided to the Council, 
to be medically suitable to be involved in the surrogacy arrangement … 

As I said at the outset, it is the case that the regime in Western Australia is quite extensive. The requirements are 
quite significant. They are encapsulated on the Health Law Central website, as authored by Sonia Allan. With 
regard to that criteria, I specifically draw to members’ attention section 17 of the Western Australian Surrogacy Act. 

Those are the criteria that need to be met by commissioning persons in our state, but what criteria need to be met 
by the surrogates? The Reproductive Technology Council must not approve a surrogacy arrangement in 
Western Australia unless it is satisfied of certain things with respect to the surrogate mother. The surrogate mother 
also must be at least 25 years of age and, except in exceptional circumstances, must have previously given birth to 
a live child. In Western Australia, one cannot be a surrogate mother and this be her first child, other than in 
exceptional circumstances. Indeed, it would be interesting to ask the parliamentary secretary whether any exceptional 
circumstances have been granted. Has there been a case in Western Australia in which a person has applied to be 
a surrogate mother, they have been at least 25 years of age, but this would be their first birth of a live child? It is 
clear that that is not what is intended in Western Australian law, but it does allow for exceptional circumstances. 
I am interested to know how many of those circumstances have occurred. Maybe it is nil; maybe there is some 
other number. What I do not want is any silliness from the parliamentary secretary saying, “Sorry, the number is 
too small; I cannot tell you.” I sometimes find that we ask the Department of Health a question like this and the 
response is that the number is under five so it cannot tell us. There is no reason lawmakers in Western Australia 
should not be told how many of these exceptional-circumstances cases have occurred over the last 10 years. 

I go on to indicate that the Reproductive Technology Council must also be satisfied of other things with regard to 
a surrogate mother. I notice that it is often referred to as a surrogacy agreement, but I prefer the word 
“arrangement” rather than “agreement”. The reason I say that is that “agreement” would seem to suggest a certain 
level of enforceability. I think “arrangement” would be better, because at the end of the day we know that the birth 
mother cannot be forced to give up the child that she has just given birth to. That is quite appropriate, I hasten to 
add; of course they should not be forced. However, if they cannot be forced, then it is a bit rich to call it an 
agreement. It is really more of an arrangement, because an agreement would imply some level of enforceability. 
Nevertheless, this surrogacy agreement or arrangement needs to be in writing and signed by all the parties, 
including the commissioning parents, the surrogate mother and her partner, if any, interestingly enough. It is 
interesting that in Western Australia, not only do we require the commissioning parents and the surrogate mother 
to sign off on this arrangement, but also, if the surrogate mother has a partner, that person must also sign off on 
the arrangement. The question for members to contemplate is: Why is that? Why do we have that provision in 
Western Australia? There must be some significant psychological impact on family members if we are saying that, 
as part of the law of Western Australia, that person also has to sign the surrogacy agreement. It is also the case 
that the sperm or egg donor and their partners must sign this agreement or arrangement. A lot of parties can be 
involved in signing this agreement. The maximum number of people who could be involved is eight—that is, 
a maximum of two commissioning parents, thank goodness, the surrogate mother and her partner, and the sperm 
and/or egg donor, let us assume both are being donated, and their partners. Eight parties is the state of play in 
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Western Australia at the moment. What could possibly go wrong with eight people with competing desires and 
interests signing off on an arrangement for the procreation of a child? 
In addition, the Reproductive Technology Council must not approve a surrogacy arrangement unless it is satisfied 
that each of the parties has undergone counselling about the implications of the arrangements, has been assessed 
by a clinical psychologist as being psychologically suitable for the arrangement, and has received legal advice about 
the general effect of the agreement at least three months prior to the arrangement. The Reproductive Technology 
Council makes its decision after considering the situation of the surrogate mother and must not approve the 
arrangement unless it is satisfied that the donor and the surrogate mother have been assessed as medically suitable 
to be part of the surrogacy arrangement. Lastly, the Reproductive Technology Council must not approve 
a surrogacy arrangement unless it is satisfied that the intended surrogate mother is not yet pregnant under the 
agreement. So we can see that there is no possibility of a retrospective surrogacy arrangement in Western Australia. 
In respect to all those provisions, I draw members’ attention to section 15 of the Surrogacy Act 2008 and the 
Surrogacy Regulations 2009. 
While we are considering the current scheme in Western Australia that the government is seeking to amend, it is 
worth contemplating whether advertising surrogacy is legal in our state. Members may recall that I referred to some 
conferences and seminars that have taken place, including in Western Australia in February this year. Advertising 
concerning a commercial surrogacy agreement is in fact prohibited. Section 10 of the Surrogacy Act states — 

A person commits an offence if the person publishes or causes to be published — 
(a) anything that is intended to, or likely to, induce a person to enter into a surrogacy arrangement 

that is for reward; or 
(b) anything to the effect that a person who is willing to enter into a surrogacy arrangement that is 

for reward is sought; or 
(c) anything to the effect that a person is or might be willing to enter into a surrogacy arrangement 

that is for reward. 
It might interest members to know that the penalty for that offence is a fine of up to $6 000. In contrast, advertising 
for altruistic surrogacy arrangements is legal in Western Australia. Maybe that is another area members would like 
to consider—namely, to contemplate the appropriateness or otherwise of that provision and whether further 
amendments should be considered, and, once again, contemplating what I said earlier about supply and demand. 
It is worth considering whether agents, intermediaries or other people can be involved in these arrangements in 
Western Australia. I already indicated that the arrangement or agreement could involve a maximum of eight people, 
as I see it. Although I do note the following: who will know whether the sperm or egg donor has multiple partners, 
so maybe eight is not in fact the limit? But for the purpose of this exercise, let us assume that eight is the maximum 
number of individuals involved in the signing of this arrangement. The question then becomes whether other parties in 
the form of agents or intermediaries can be involved in this scheme in Western Australia. There is a penalty of a fine 
of up to $12 000 or imprisonment for one year for an offence under section 9 of the Surrogacy Act, which states — 

(1) A person who receives, or seeks to receive, valuable consideration for introducing or agreeing to 
introduce persons with the intention that they might enter into a surrogacy arrangement commits an 
offence. 

I am interested to know how many times that provision has been enforced and whether there have been any 
complaints. Perhaps the parliamentary secretary can indicate to us whether that is the case, because it is utterly 
pointless to have these various penalties and the like if nobody is enforcing them. It makes a mockery of the whole 
system. All it does is provide pretence and short-term comfort for lawmakers while they pass a bill that they are 
concerned about only to find that the provisions are never enforced. I would like to know how many occasions 
section 9 of the Surrogacy Act 2008 with the penalty of a fine of up to $12 000 or imprisonment for one year has 
been breached. 
It is also an offence under section 11 of the Surrogacy Act of WA for a person to provide a service knowing that 
the service is to facilitate a commercial surrogacy arrangement except if that service is a health service provided 
to the birth mother after she becomes pregnant. The penalty in that instance is imprisonment for up to five years. 
There is also a summary conviction penalty of a fine of up to $12 000 or imprisonment for one year. Once again, 
I ask the parliamentary secretary in her reply to the second reading debate to indicate to the house whether that has 
been enforced in any way. Have there been any complaints or prosecutions brought under section 11 of that 
Western Australian statute? Indeed, if that is the case, on how many occasions has that occurred? Preferably, if the 
parliamentary secretary is in a position to do so, could she indicate how many times the provision has been 
enforced, the circumstances of those matters and whether they ultimately led to a conviction? Is there something 
that we need to be made aware of in order to strengthen these important penalty provisions? If it is after all our 
view that people should not be providing a service knowing that they really are encouraging, introducing or 
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agreeing to introduce people for commercial surrogacy or facilitating the like, we should have a certain level of 
satisfaction that that is being done appropriately. 

In terms of enforceability of the agreement, it is the case, as I mentioned, that surrogacy arrangements are not 
enforceable in Western Australia; therefore, a birth mother or intending parent can change their mind. That is the 
current state of play in Western Australia and I would not want to see that change. To me, that is one of the key 
reasons why members should give strong consideration to not incorporating a larger category of individuals to be 
at the mercy of these unenforceable arrangements. The very fact that people are entering into these unenforceable 
arrangements should be reason enough for lawmakers to pause and ask, “Do we really want to roll out the scheme?” 
Why would we want to roll out a scheme that is unenforceable? Why would we put Western Australians through 
the heartache of going through this whole procedure to find out at the end of the day that the birth mother has 
changed her mind and says that she will not release the child to them? I hasten to add again that under no 
circumstances should my comments be interpreted to suggest that the birth mother should have the child removed 
from her—under no circumstances am I suggesting that. I am simply suggesting that that is a possible outcome of 
an arrangement like this, because our law says that these things cannot be enforced. Why would we put people 
through this in the first place? Why would we put someone through the misery of an arrangement like this and all 
the counselling, various criteria and so on with no guarantee at the end of the day, knowing that the other person 
could change their mind? It seems to me to be almost cruel for those people to do so. Nevertheless, that is the 
arrangement that currently exists in our own state of Western Australia. It is my view that heartache should not be 
put upon more individuals, given the unenforceable nature of the surrogacy arrangements or, as some people like 
to call them, agreements. However, interestingly, to the extent that there is any enforceability with these 
arrangements or agreements, there is an obligation to pay or reimburse medical expenses; if there is such an 
undertaking or agreement, that is enforceable. If we like, really we have a contract. We have a surrogacy contract 
in Western Australia with some terms being enforceable and some terms not. Interestingly enough, the most 
important term out of the whole thing, which is the provision of the child, is the one that is not enforceable. We 
are quite happy to have an arrangement and a scheme in Western Australia that says to people that to get involved 
they are going to have to have up to eight people signing the contract, they are going to have to have clinical 
psychologists involved, certain people have to be over the age of 25, other people have to have proven they are 
medically suitable to have the procedure and other people have to provide evidence that they have good medical 
reasons that they cannot give birth to the child. It is saying, “We are going to do all those things and let you enforce 
any reasonable expenses you have incurred along the way, but the one thing we are not going to let you do to is 
enforce the final product.” To me that is a classic example of a contract that should not be allowed in the first 
place. The contract should be invalid from the get-go if its key component, the final outcome, the most desired 
outcome of the whole thing, the thing that drove people to involve themselves in the first place, cannot be enforced. 
If that cannot be enforced, why would we have the state facilitate that type of arrangement? It seems to me to be 
cruel and something that I cannot support as a legal practitioner . 

I turn to the issue of parentage orders. Commissioning parents, and there could be one or two, may apply to the 
Family Court of Western Australia for parentage orders. That is true. There are a number of provisions we need to 
consider when looking at the Western Australian legislation, the Surrogacy Act 2008, particularly section 13, but 
also sections 21 and 22. Starting with section 13, it is the case that in making a parentage order the court is to 
recognise that the best interests of the child are paramount. It is being presumed to be in the best interests of the 
child for the arranged parents to be parents of the child unless there is evidence to the contrary. That is what is 
stated in section 13. But before making the order, the court must also be satisfied that the birth parents and the 
commissioning parents have made a written plan, which includes details of the amount of time and communication 
that the child will have with the birth parents and the balancing of the child’s long-term welfare. The relevant 
provision is section 21(2)(f) of the Surrogacy Act 2008, when read in conjunction with section 22. That is what 
the court needs to be satisfied about before it makes one of these parentage orders. It needs to be satisfied that the 
birth parents and the commissioning parents have a written plan to ensure that time and communication will be 
allowed with the child, which is part of our scheme that I certainly support. That is the only way this type of thing 
could be regulated, albeit I do not think this should be happening in the first place. The Family Court must also 
consider other things when looking to make a parentage order here in Western Australia. If the birth mother is not 
the child’s genetic parent and at least one arranged parent is the child’s genetic parent or the birth mother cannot 
be found, is deceased or incapacitated, the legislation permits the court to dispense with the requirement for the 
birth parent to have received counselling and legal advice to consent to the making of a parentage order or to have 
agreed to an appropriate plan. Specific reference is made to section 21(3) of the Western Australian legislation. 

At this point, I indicate that I have suggested to members that we could add additional safeguards into the 
parentage order arrangement and the parentage order application process. I think there remains a case for the 
Western Australian Family Court, when considering these parentage orders, to receive an affidavit from the 
relevant parties to confirm that there has been no exchange of money and that commercial surrogacy has not 
happened in secret. Interestingly, we have identified that there could be up to eight parties to this contractual 
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arrangement; there could be eight parties signing a surrogacy arrangement and agreement. What is to stop one of 
those partners from providing a little bit of money in a brown paper bag for somebody else who is one of the eight? 
What is to stop that from happening at the moment in Western Australia? How would that be monitored and 
enforced? I think it would be very, very difficult. The reality is that we do not know whether that would be happening. 
One way we can at least try to lift the level of integrity with regard to these matters is to ensure that all those—let us 
say eight—people who have signed the surrogacy contract need to provide enough data to the Family Court when 
considering a parentage order. That would be worthwhile considering. I have asked the parliamentary secretary to 
specifically get advice on that and to indicate to the house the government’s position on that proposition. 

Lastly, on this issue of the status quo in the Western Australian legislation, I want to look at the issue of access to 
information for children. I note regarding parentage orders that birth parents and commissioning parents must 
make a written plan that includes details of the amount of time and communication the child will have with both 
parents, and that this is about balancing the child’s long-term welfare. In addition to that, people in 
Western Australia conceived under donor gametes after 2004 may access identifying information about the donor 
when they reach 16 years of age. Information is held on the reproductive technology register maintained by the 
WA Department of Health. That in itself is a particularly interesting area that I would like to ask the parliamentary 
secretary some more questions about in due course, because it seems to me that we really need to have justification 
on the part of the parliamentary secretary about why the current law in Western Australia allows the provision of 
the information only when the child turns 16 years old and not at some other age. Why does the law of 
Western Australia not allow it at 15 years of age? Why has 16 years been chosen as the age when this important 
information is available to children? Firstly, I would like a justification for that from the parliamentary secretary; 
and, secondly, I would like an indication from the parliamentary secretary whether the government is considering 
any further amendments to that regime in which the arbitrary age limit has been determined at 16 years. Is the 
government taking advice on whether that should be the case or whether it should be some other age? I look 
forward to the parliamentary secretary providing that information to the house in due course. 

One of the acts that the government is seeking to amend is the Human Reproductive Technology Act 1991. The 
government has quite helpfully provided a blue bill for both the Human Reproductive Technology Act and the 
Surrogacy Act 2008. I thank the government, the advisers and all those involved in the decision to make these 
documents available, and I give credit where credit is due. They are quite helpful documents to have at our 
disposal. I thank the government for making them available. I wish it had been just as accommodating on a range 
of other issues but, unfortunately, this is one of the few times that I can give it some credit in its handling of this 
legislation. Nevertheless, the government provided us with the blue bill, and I draw to members’ attention the 
changes to the Human Reproductive Technology Act in the event that we agree to the bill currently before the 
house. Very significantly, what the government is trying to do, amongst other things, is amend the preamble of the 
Human Reproductive Technology Act. If members have the blue bill, they will see paragraph A of the preamble. 
Paragraph B of the preamble reads — 

Parliament considers that the primary purpose and only justification for the creation of a human embryo 
in vitro is to assist persons who are unable to conceive children naturally due to medical reasons or whose 
children are otherwise likely to be affected by a genetic abnormality or a disease, to have children, and 
this legislation should respect the life created by this process. 

That is how paragraph B of the preamble reads at the moment. The government wants to change that version by 
deleting “unable to conceive children naturally due to medical reasons or” and use “likely to be unable to conceive 
or give birth to children naturally due to medical reasons, or” and insert a new category “or who are unable to 
conceive children naturally due to social reasons and are parties to a lawful surrogacy arrangement,”. The 
government is seeking to make a very significant change to the Human Reproductive Technology Act in just the 
preamble alone. Let us not forget that Minister Cook said that this review has nothing to do with the matters 
currently before Parliament—nothing at all, yet part 1 of the report, which is the volume that I have yet to get to, 
deals with the Human Reproductive Technology Act, the very act that the government is seeking to significantly 
change by changing its preamble and inserting the concept of surrogacy being available for social reasons. I intend 
to spend a bit of time unpacking that in due course, but I encourage members, if they have not already done so, to 
avail themselves of the opportunity with the Clerk, one of the Clerk Assistants or one of the hardworking staff in 
the chamber to obtain a copy of the blue bill. I think it will be very instructive moving forward in the consideration 
of this bill. I intend to refer to the blue bill at some length over the course of the debate and in the event that this 
bill passes the second reading and reaches the Committee of the Whole House, members will certainly need it if they 
are to make any sense of the various amendments sought to be made by the government and others, including me. 

Debate interrupted, pursuant to standing orders. 

[Continued on page 2062.] 

Sitting suspended from 4.15 to 4.30 pm 
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